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April 4, 2011
26th Judicial District Court
Williamson County, Texas
405 M.L.K. Street,
Georgetown, TX 78626
Honorable Billy Ray Stubblefield, Judge
Re: Cause No. 11-341-C26
James McGuire respectfully submits this Memorandum in Support to aid in providing a
clear understanding of some of the hidden facts so elusively avoided by the financial sector so
that America and Texas may once again stand tall in the light of Truth and Justice.

Background
I retired from nearly 40 years in Mechanical Engineering and Design. Approximately a
decade and a half has passed since my first becoming involved in understanding the
homeowner’s Mortgage Note and Security Instrument being used in securitization governed by
the Uniform Commercial Code or the states equivalence, ESIGN (Electronic Signatures in
Global and National Commerce Act, 2000), UETA (Uniform Electronic Transaction Act, 1999),
state recordation statutes (specifically for Texas and a general understanding in other states).
I have posted on http://www.scribd.com/alviec over a hundred documents that explain in
great detail the faults within the current securitization process. A recent article by Neil Garfield
stated that what was “fringe”1 only a couple of months ago is here today. Neil Garfield also
noted that my Amicus to the New Jersey court was “Required Reading.”2 The information
presented in this Memorandum in Support is in the front edge of the curve in exposing the

1
2

http://livinglies.wordpress.com/2010/12/19/the‐pools‐are‐empty‐and‐the‐sec‐is‐coming/
http://livinglies.wordpress.com/?s=amicus+curiae
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securitization faults.

In addition, Professor Randall Wray noted my Amicus in an article3

published in the Huffington Post, which stated:
I have relied on my perusal of reported evidence, plus a discussion with
James McGuire who has put together an entirely convincing argument
that the securitizations of mortgages resulted in securities that are not
backed by mortgages. I urge interested readers to go to his website4.

1. The Creation of the Mortgage Note and Security Instrument
Uniform Commercial Code and State Recordation Requirements
The Homeowner (Obligor) signs a Mortgage Note and a Security Instrument. Upon
signing of the Security Instrument and by operation of law, the Security Instrument is
automatically attached to the Mortgage Note and temporary perfection is established. The
Security Instrument when filed in public records transforms a temporary perfection into a
permanent perfection and is notice to the world. Regardless of whether the Mortgage Note is
sold to a subsequent purchaser, recordation of the Security Instrument is required to permanently
perfect the lien. The Security Instrument affects title to Real Property, and as such, the laws of
local jurisdiction govern and such requirement to comply with local laws of jurisdiction is
contained within the Security Instrument itself.

The filing of record serves a second and

distinctive purpose: it creates the priority of perfection among subsequent purchasers of the
Mortgage Note; however, priority of perfection among subsequent purchasers of the Mortgage
Note is not addressed further in this document. Upon attachment and perfection of the Security
Instrument to the Mortgage Note, the Mortgage Note becomes an indebtedness that is “Secured.”
3
4

http://www.huffingtonpost.com/l‐randall‐wray/why‐mortgagebacked‐securi_b_802600.html
http://www.scribd.com/alviec
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2. Tangible – Personal Property versus Real Property
Failure to Maintain Continuous Perfection
The Mortgage Note and the Security Instrument are Tangibles and Personal Property and
we shall consider the two items in tandem to be called the “Mortgage” and such “Mortgage” is
Tangible and Personal Property. One must not forget the terms contained within the Security
Instrument affect an interest in Real Property and these terms require compliance with all
applicable federal, state and local laws and the language contained within the Security
Instrument itself. Failure to comply with the laws governing the contents of the Security
Instrument or language within the Security Instrument would render the Security Instrument a
nullity. If such Security Instrument becomes a nullity, then the classification of the Mortgage
Note is reduced in status from “Secured” to “Unsecured,” and as a result of the Security
Instrument becoming a nullity, the “Power of Sale Clause” contained within the Security
Instrument would also be nullity.
The Mortgage being a Payment Intangible can be negotiated by possession and the
security for this Payment Intangible is the right to collect monies from the (Mortgage Note
secured by the Security Instrument as collateral). Thus, the (Mortgage Note and Security
Instrument as collateral) is security for the Payment Intangible and it is this security that follows
the Mortgage (Payment Intangible) where the Mortgage is the owner of the Mortgage Note and
what should be a valid perfected Security Instrument. Again, the Mortgage is nothing more than
a Payment Intangible (Personal Property) and the security for this Payment Intangible is the right
to collect monies noted in the Payment Intangible’s security, the Mortgage Note. The Payment
Intangible’s security also consists of a valid perfected Security Instrument along with any valid
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Assignment of Mortgage filed of record to transfer lien rights in accordance with laws that
govern the Security Instrument.
Regardless of the hierarchy of ownership of the Payment Intangible, Mortgage, Mortgage
Note or Security Instrument, the terms contained within the Security Instrument must be
complied with, and this author has not seen a Security Instrument that does not itself require
compliance with federal, state or local laws. Failure to comply with the laws of local jurisdiction
that govern the terms within the Security Instrument would render the Security Instrument a
nullity and the Mortgage Note would then be reduced to “Unsecured” and the Mortgage
(Payment Intangible) would then be left without a valid perfected lien to allow foreclosure of the
Real Property. Additionally, if the Security Instrument was rendered a nullity by failure to
comply with the laws or the terms contained within the Security Instrument, the secondary
market has not purchased a “Secured” indebtedness and any claim made by a subsequent
purchaser including Trusts are without rights to enforce the “Power of Sale Clause” and no
foreclosure is possible. This failure to provide a complete Mortgage to the secondary market is
the real fraud that the financial institutions are trying to conceal.
Even with a nullified Security Instrument, if a valid Mortgage Note with a complete
Chain of Indorsement is proved, the Holder/Owner with right as Holder in Due Course could sue
for equity in a court of jurisdiction.
So when it is said the Mortgage follows the Note, one must remember that the Security
for the Payment Intangible follows the Payment Intangible without filing of record, and
therefore, the underlying Mortgage Note would be followed by a valid continuous perfected
Security Instrument if there were compliance with applicable laws to maintain perfection of the
Security Instrument.
8

3. Original Obligee (Lender) Takes Possession of the Secured Mortgage Note
Proper Parties
Original Obligee takes possession of the Mortgage Note and permanently perfects the
Security Instrument by filing of record in the Original Obligee’s name. Failure to name the
correct parties could possibly be a fatal to the enforcement of the terms in the Mortgage Note or
Security Instrument.

4. Original Obligee (Lender) Sells The Secured Mortgage Note
Obligee Indorses Mortgage Note to “In Blank” Indorsee
The Original Obligee sells the Mortgage to a subsequent purchaser. Proper procedure is
to negotiate the Mortgage Note under cover of a Bailee’s Letter to the subsequent purchaser and
then transfer the rights to the Security Instrument by filing of record the name of the subsequent
purchaser who purchased the Mortgage Note and completing the Mortgage Note negotiation by
noting the owner name in the blank.
Original Obligee indorses the Mortgage Note and delivers the same to the subsequent
purchaser (Second Obligee). Second Obligee then completes the negotiation by filling in the
blank, if negotiated in blank, then files of record an assignment of the mortgage to transfer and
perfect the Security Instrument’s lien into the Second Obligee’s name. If the Second Obligee
fails to complete the negotiation by noting ownership in the “blank,” then the Second Obligee
may have become the possessor of the note but has not become the holder of the note and has not
achieved holder in due course with rights to enforce the Mortgage Notes terms or the terms
within the Security Instrument. Additionally, failure to file of record the Assignment of the
9

Security Instrument fails to transfer lien rights and this failure to transfer lien rights has rendered
a once secured Mortgage Note to “Unsecured.”

5. Original Obligee (Lender) Sells an Unsecured Mortgage Note
(MERS as Nominee)
MERS Hides the Fraud
Where MERS is filed of record as the Mortgagee as Nominee for a lender and lender’s
assigns, and where the first negotiation of the Mortgage Note is executed “In Blank,” one has to
inquire how MERS would represent an unidentified Indorsee. In most cases this unidentified
Indorsee ceases to exist after the creation of the security trust and may not have existed upon the
closing of the loan. This unidentified Indorsee and subsequent unidentified Indorsee’s would
constitute a break in the “Chains.”

There are two distinct Chains. One chain is that of

indorsements noted on the face of the Mortgage Note and the publicly recorded chain of title that
transfers lien perfection. This Paper will not dwell into to the details of the “Chains.” As MERS
claims to be the Mortgagee of record for lender and lender’s assigns and as the Mortgage Note is
negotiated in blank through a number of unidentified endorsees, it is clearly observable from the
facts that continuous perfection of the Security Instrument has not been in compliance with the
laws of local jurisdiction which govern the Security Instrument. The chain of indorsements use
of “In Blank” is also fatal as an “IN BLANK” unidentified party cannot negotiate the Mortgage
Note.

6. CONFUSION
Hiding the Fraud
10

Wall Street is buying a Payment Intangible (Personal Property) and as such is the owner
and holder of that Payment Intangible and the laws that govern the Payment Intangible allow for
negotiation by possession. The Payment Intangible’s security is the Mortgages (Personal
Property) contained within the collateral pool. Remember, the Mortgage actually consists of two
parts, the Mortgage Note and a lawfully continuously perfected Security Instrument. So it is now
safe to say the security follows the note, yep, but the security that follows the note may in fact be
a nullity by the hierarchy ownership’s failure to comply with laws that govern the Security
Instrument. Bottom line, the Mortgage Note maybe proved up with a proper chain of
indorsements years after the trust creation but loss of perfection can never be proved up once lost
and therefore Wall Street may have only bought an unsecured Mortgage Note. The author will
not comment on REMIC IRS tax issues. To further complicate the issue, multiple purchases by
Wall Street may have not been that of the Mortgage Notes but that of a Transferable Record
which is registered within the MERS system.

7. Why the Investor
Does Not Own the Mortgage Note and Security Instrument
The Mortgage Note Does Not Identify the Subsequent
Owner & Holder of the Mortgage Note or the Security Instrument

As stated, the Mortgage Note and the Security Instrument is Personal Property and is
commonly called the “Mortgage.” This Mortgage which is personal property is offered up as
collateral to the Payment Intangible in the formation of the Trust. To explain, we must present
the Trust in reverse order. Investors purchase a beneficial interest in Trust Certificates. The
Trust owns the right to the monies collected from the Payment Intangible.
11

The Payment

Intangible owns the right to collect monies owed under the Mortgage Note(s). The Certificates
and Payment Intangibles are personal property; the local laws of jurisdiction that affect real
estate do not apply in a direct manner. The Trust documents provide a precise mechanism for
negotiating the Mortgage Note and Security Instrument into the Mortgage (Payment Tangible)
Pool. The majority of notes this author has reviewed reflect a single indorsement in blank from
the Original Obligee, which raises severe concerns that a required chain of indorsements is
missing from the Mortgage Note to show a complete chain of negotiation that is required by law
to be within public records to show a true “Chain of Title.” The “Chain of Title,” an Assignment
of Mortgage (The Security Instrument)) that is properly filed of record would be notice of a
perfected lien and the priority of those subsequent purchasers of the Mortgage Note. Filing for
transferring perfection of the lien (Security Instrument) and filing for notice of priority to
subsequent purchasers of the Mortgage Note to establish who has priority lien rights is not one in
the same. Failure to properly negotiate does not transfer “Holder in Due Course”
(ownership/status/rank/qualification/legal status etc., according to the UCC governing law) to a
subsequent party not named on the Mortgage Note.

8. The First Negotiation in Blank
Or How Not To
Where the Mortgage Note was being used as collateral in a Mortgage Backed Security
(MBS), and an unknown “Indorsee in Blank” would need to be the first entity in the MBS
creation, thus the “In Blank” should contain the identity of that party to allow additional
negotiation of the Mortgage Note to further the creation of the Trust. Additionally, we must
question the means and the methods employed by MERS to be a Mortgagee of record as
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“Nominee” for an unidentified “In Blank” or any type of agency relationship to an unidentifiable
“In Blank.” Currently, one example, the only means offered to identify an unidentified “In
Blank” is contained within a Pooling and Servicing Agreement (PSA). The PSA identifies all the
parties that would need to appear in the chain of indorsements and chain of title, this required
chain of indorsement is not what is usually found on the face of the Mortgage Note. The
Mortgage Note being negotiated by a single “In Blank” through multiple unidentified indorsee’s
is not in compliance with the PSA, the UCC or the states equivalence of the UCC, and the failure
to file of record the named party Indorsee , “In Blank” party also creates a break in the chain of
title in public records. The frog’s bottom: the parties that can be identified on the face of the
Mortgage Note, chain of indorsements, does not match the chain of title filed of record. “Rivet,
Rivet,” add an allonge and affix it.

9. WHY THE CHAINS DO NOT MATCH
“MERS”
How would one record of record an unidentified Indorsee “In Blank”? The unidentified
Indorsee “In Blank” is not a real person, not a company; in fact, the unidentified Indorsee “In
Blank” is a non-existent party, or is it? As the author has noted, the evidence offered to identify
the Indorsee “In Blank” appears in third party contracts used in the creation of the investment
vehicle and this unidentified “In Blank” Indorsee, by admission of MERS, can be located within
the MERS system and would appear in a MERS’ Audit Trail. As it can be seen, MERS can track
an unidentified Indorsee “In Blank;” but can an unidentified Indorsee “In Blank” be named as a
party and filed of record? This is one reason the Chain of Indorsements on the face of the
Mortgage Note does not match the Chain of Title filed in public records, which filing of record

13

would identify the legal party entitled to a continuous perfected lien. The Security Instrument
filed of record converts a temporary perfection and attachment into a permanent perfected lien,
while the filing of record of an unidentified Indorsee “In Blank” transfers nothing. In the
author’s opinion, MERS alludes that they are the Mortgagee of Record as a means to avoid the
problems with filing of record an unidentified Indorsee “In Blank.” The process of indorsing in
blank raises one serious question, how does an unidentified Indorsee “In Blank” indorse a note in
blank to a subsequent unidentified Indorsee “In Blank” and comply with local laws of
jurisdiction governing the Security Instrument that was to secure the Mortgage Note?

Failure

to follow the terms within the Security Instrument would breach the Security Instrument contract
and render the Mortgage Note unsecured.

Not only was the Mortgage Note not properly

negotiated to the Wall Street trusts through multiple unidentified “In Blank” Indorsees’, but there
was also a failure to transfer a perfected lien to the Wall Street trust. Note: these conditions
apply to Fannie Mae, Freddie Mac and certain private investments, and also affect Commercial
Mortgage Backed Securities.

10. The Second Negotiation in Blank
Unidentified Indorsee “In Blank” Indorses “In Blank”
Still Using the First “In Blank” Indorsement-Failure to Negotiate
The second negotiation in the Mortgage Note negotiation would be from the creator of
the trust to the depositor of the trust, but in actuality the “First Indorsement in Blank” is utilized
for this negotiation. Again, there is an unknown party alleging to be the Holder and Owner of
the Mortgage Note by a negotiation “In Blank.” This negotiation is usually indorsed “In Blank”
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utilizing the “In Blank” from the Original Indorser and no record is filed of record to transfer lien
rights to the second “In Blank” Indorsee.

11. MERS and Transferable Records
15 USC 7003, Excludes Negotiable Instruments When UCC Governs
For a moment we have to step back to the “Original Obligee” to understand the
movement of the Mortgage Note. This author has noted some commentators are adamant that the
Mortgage Notes are not destroyed at any step in the process and we shall follow that reasoning
for the moment. In concession of conversation it is somewhat agreed that the Mortgage Notes are
placed within custody of a Document Custodian. With that said, we have to address many court
filings of copies of the Mortgage Notes submitted by the financial institutions where the originals
cannot be found and it is common to only see an “Indorsement in Blank” from the Original
Obligee. One has to ask why and how this possibly occurred. Simply, if the Original Obligee
placed the Mortgage Loan package within the custody of a custodian and the MERS system
tracked a “Transferable Record” alleging to be the lawful negotiation of the Mortgage Note and
if a need was required for proof, the current entity claiming rights would retrieve whatever
documents resided with the original custodian.

12. The Third and Fourth Negotiation in Blank
Subsequent Negotiation by an Unidentified Subsequent Indorsee “In Blank” to additional
Subsequent Purchasers “In Blank”
The third step in the Mortgage Note negotiation would be from the depositor of the trust
to the Trustee of the Trust, but again, in actuality the “First Indorsement in Blank” is utilized for
15

this negotiation. Again, there is an unknown party alleging to be the Holder and Owner of the
Mortgage Note by a negotiation “In Blank.”
The fourth step in the Mortgage Note negotiation would be from the trustee of the trust to
the Trust, but again, in actuality the “First Indorsement in Blank” is utilized for this negotiation.
Again, there is an unknown party alleging to be the Holder and Owner of the Mortgage Note by
a negotiation “In Blank.”

13. Holder, Owner and Holder in Due Course, Innocent Purchaser
(A) One can be the holder of the Mortgage Note
and not be the owner or have rights as holder in due course.
Servicers and trustees possibly could become the possessor of the note and claim they
represent the owner and the holder in due course, however, if proper negotiation of the Mortgage
Note was not followed as required, the trusts that these trustees represent do not hold sufficient
legal rights to enforce the terms in the Mortgage Notes, much less enforce the terms in a nullified
Security Instruments.
(B) One can be the owner of the note
and not be the holder or have rights as holder in due course.
The trust may claim to own the Mortgage Note but this would be a misconception. The
trust where MERS is involved owns the rights to a “Transferable Record” where that record
reflects who has control over a custodian that holds the Mortgage Note, if and when a vaulted
copy does exist, and control over MERS as a so called mortgagee of record.
(C) Holder in Due Course
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Holder in Due course where proper negotiation was not followed would still reside with
the Original Obligee, but issues still exist as to a continuous perfected Security Instrument.
Under the Uniform Commercial Code a subsequent purchaser cannot achieve “Holder In
Due Course” where fraud was committed by one of the Unidentified “In Blank” Indorsees as it
affected the Mortgage Note.
(D) Innocent Purchaser
As to an innocent purchaser, a party to the creation of the trust where MERS is involved
and named in the PSA or other documents of incorporation has actual notice of MERS’s
involvement and therefore cannot claim to be an innocent purchaser.

14. Judicial Review Under Texas Government Code 51.903
The Assignment of Note and Transfer of Liens document executed by MERS on
September 20, 2008 attached to the plaintiff’s motion IS asserted against real or
personal property or an interest in real or personal property and:
Not Applicable
(1) IS provided for by specific state or federal statutes or constitutional provisions;
“Assignment of Note and Deed of Trust”, (Exhibit B), identified in
public records as instrument #2008075222 as filed is noted to be
two (2) pages. On the face of the instrument, the Assignor is
identified as “Mortgage Electronic Registration Systems, Inc. as
Nominee for Lender and Lenders Successors and Assigns.” The
Assignee is identified as Wells Fargo Bank, N.A. additionally, the
Payee is identified as Mortgage Electronic Registration Systems,
Inc. as Nominee for Lender and Lenders Successors and Assigns.
The Assignment of Note and Deed of Trust references “Deed of
Trust” filed as instrument #2004086763 (Exhibit A) in Williamson
County Records identify the Lender as American Mortgage
Network, Inc. d/b/a Amnet Mortgage.
Williamson County public records contain no filing(s) that legally
transfer(s) ownership of the Mortgage Note from “American
17

Mortgage Network, Inc. d/b/a Amnet Mortgage” to “Mortgage
Electronic Registration Systems, Inc. as Nominee for Lender and
Lenders Successors and Assigns.”
Additionally, the “Assignment of Note and Deed of Trust” is a
misleading caption name. The instrument clearly defines that it is
attempting to assign the rights to the Deed of Trust that does not
reflect a memorialization of negotiation of the Mortgage Note.
Therefore, the “Assignment of Note and Deed of Trust” is not
an instrument that is in the proper chain of title and IS NOT
provided for by specific state or federal statutes or
constitutional provisions.

Not Applicable
(2) IS created by implied or express consent or agreement of the obligor, debtor, or
the owner of the real or personal property or an interest in the real or personal
property, if required under the laws of this state, or by consent of an agent, fiduciary,
or other representative of that person; or
Assignment of Note and Deed of Trust executed by MERS on
September 30, 2008 does not involve an action of the obligor,
debtor, or the owner of the real property.
Not Applicable
(3) IS an equitable, constructive, or other lien imposed by a court of competent
jurisdiction created or established under the constitution or laws of this state or of the
United States
This subsection is not applicable to the Assignment of Note and
Transfer of Liens document executed by MERS on September
30, 2008.

The “Assignment of Note and Transfer of Liens” document executed by MERS
on September 30, 2008 attached:
Applicable
(1) IS NOT provided for by specific state or federal statutes or constitutional
provisions;
“Assignment of Note and Deed of Trust,” (Exhibit B), identified in
public records as instrument #2008075222 as filed is noted to be
two (2) pages. On the face of the instrument, the Assignor is
identified as “Mortgage Electronic Registration Systems, Inc. as
18

Nominee for Lender and Lenders Successors and Assigns.” The
Assignee is noted to be Wells Fargo Bank, N.A., additionally the
Payee is identified as Mortgage Electronic Registration Systems,
Inc. as Nominee for Lender and Lenders Successors and Assigns.
The Assignment of Note and Deed of Trust references “Deed of
Trust” filed as instrument #2004086763 (Exhibit A) in Williamson
County records note the Lender to be American Mortgage
Network, Inc. d/b/a Amnet Mortgage.
Williamson County public records contain no filing(s) that legally
transfers ownership of the Mortgage Note from “American
Mortgage Network, Inc. d/b/a Amnet Mortgage” to “Mortgage
Electronic Registration Systems, Inc. as Nominee for Lender and
Lenders Successors and Assigns.”
Therefore, the “Assignment of Note and Deed of Trust” IS
NOT an instrument that is in the proper chain of title and IS
NOT provided for by specific state or federal statutes or
constitutional provisions.

Additionally, the “Assignment of Note and Deed of Trust” is a
misleading caption name. The instrument clearly defines that it is
attempting to assign the rights to the Deed of Trust that does not
reflect a memorialization of negotiation of the Mortgage Note.
Applicable
(2) IS NOT created by implied or express consent or agreement of the
obligor, debtor, or the owner of the real or personal property or an interest in
the real or personal property, if required under the law of this state or by
implied or express consent or agreement of an agent, fiduciary, or other
representative of that person;
Subsequent negotiation of the Note and Memorialization is not
an action whereas the obligor, debtor, or the owner of the real
property is a party.
Applicable
(3) IS NOT an equitable, constructive, or other lien imposed by a court of
competent jurisdiction created by or established under the constitution or
laws of this state or the United States; or
This subsection is not applicable to the Assignment of Note and
Transfer of Liens document executed by MERS on September
30, 2008.
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Applicable
(4) IS NOT asserted against real or personal property or an interest in real
or personal property.
There is no valid lien or claim created by this documentation
or instrument.

15. Facts
The “Assignment of Note and Transfer of Liens” document executed by MERS on
September 30, 2008, states in part:
“Assignor: MERS, Mortgage Electronic Registration Systems, Inc., as
nominee for Lender and Lenders Successors and Assigns.
Assignee: Wells Fargo Bank, N.A.
A complete chain of indorsements from the originator of the Note (American Mortgage
Network, Inc. d/b/a Amnet Mortgage) to MERS, Mortgage Electronic Registration Systems, Inc.,
as nominee for Lender and Lenders Successors and Assigns is devoid from the face of the Note.

Public records are devoid a timely filing of notice of lien rights being perfected in the
alleged subsequent Note holder’s name, “Mortgage Electronic Registration Systems, Inc., as
nominee for Lender and Lenders Successors and Assigns” as noted by the lack of indorsements
on the face of the Mortgage Note.

16. ARGUMENT
A true sale of the Mortgage Note, with accompanying indorsements and filing of record an
“Assignment of Deed of Trust” where such Assignment MUST be recorded per Texas Local
Government Code 192.007, was required to effectively transfer beneficial rights. Neither the face
20

of the Note nor the transfer of lien rights filed of record in the public records shows a complete
chain by which such transfer of beneficial ownership of the Mortgagee Note or lien rights to the
Deed of Trust has occurred. To proceed with the Assignment of Note and Deed of Trust claim,
there would be unknown Indorsers and unknown Indorsees in the Note ownership chain. Where
MERS is not the owner of the Note, because the Note was never indorsed in MERS name,
MERS cannot be a Holder in Due Course of the Note. Additionally, where MERS claims an
agency relationship, no such agency relationship is possible with an unknown party. An
instrument filed in the public records showing that MERS is named as a nominee for such
unidentified party is a nullity. An indorsement from an identified Indorser to an unidentified
Indorsee fails to confer Holder in Due Course status and breaks the Holder in Due Course chain,
making it impossible to confer Holder in Due Course status to additional downstream
unidentified Indorsees. Attempts to file of record a transfer of lien rights and/or an assignment
of mortgage (the security) to a party identified as “MERS as nominee for an unidentified parties”
should be treated as void ab initio. One cannot assign the security without being the owner of the
debt. Any subsequent owner or purported assignor of the security who has not achieved rights as
Holder in Due Course of the Note, or any subsequent owner or purported assignor of the security
who is not an agent of the Holder in Due Course of the Note, cannot assign the security to any
assignee. Any notice thereof would be ineffective notice even if filed of record.
Texas Property Code, Title 3 Sec. 13.001 states in part:
VALIDITY OF UNRECORDED INSTRUMENT. (a) A
conveyance of real property or an interest in real property or a
mortgage or deed of trust is void as to a creditor or to a subsequent
purchaser for a valuable consideration without notice unless the
instrument has been acknowledged, sworn to, or proved and filed
for record as required by law.
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Texas Local Government Code, Chapter 192, section 007 states in part:
RECORDS OF RELEASES AND OTHER ACTIONS. (a) To
release, transfer, assign, or take another action relating to an
instrument that is filed, registered, or recorded in the office of the
county clerk, a person must file, register, or record another
instrument relating to the action in the same manner as the original
instrument was required to be filed, registered, or recorded.

As the Deed of Trust has been filed of record to perfect the lien under Texas Local Government
Code, Chapter 192, section 001, the “Assignment of Note and Transfer of Liens” document
executed by Mortgage Electronic Registration Systems, Inc. (“MERS”) on September 30, 2008
is not in the proper chain of title to assign lien rights to subsequent purchasers of the Note.
Failure to memorialize Note negotiation(s) to unidentified subsequent purchaser(s) in public
records as required by law, Texas Local Government Code, Chapter 192, section 007, and
applying Texas Property Code, Title 3 Sec. 13.001 notices that such failure to record renders the
mortgage or deed of trust void as to a creditor or to a subsequent purchaser for value without
notice.

17. Required Procedures to Establish
Holder in due course of a Secured Indebtedness
Referencing the “Assignment of Note and Transfer of Liens” document executed by
MERS on September 30, 2008, it states in part;
“Assignor: MERS, Mortgage Electronic Registration Systems, Inc., as
Nominee for Lender and Lenders Successors and Assigns.
Assignee: Wells Fargo Bank, N.A.

For Mortgage Electronic Registration Systems, Inc., as Nominee for Lender and Lenders
Successors and Assigns to have achieved Holder in due course with enforcement rights to the
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Note and to also allow the Power of Sale to be enforceable required Mortgage Electronic
Registration Systems, Inc., as Nominee for Lender and Lenders Successors and Assigns to be in
the chain of indorsements on the face of the Mortgage Note or have that of a proper agent/agency
relationship.
Whereas Mortgage Electronic Registration Systems, Inc., as Nominee for Lender and Lenders
Successors and Assigns claims to hold only legal title under the Deed of Trust would be under
question whereas Mortgage Electronic Registration Systems, Inc., as Nominee for Lender and
Lenders Successors and Assigns would not be able to identify who they are an agent of.

18. Application of Texas Government Code § 51.903
A.

The September 30, 2008 Assignment IS NOT Provided for by Specific
State or Federal Statutes or Constitutional Provisions.
The September 30, 2008 Assignment attempts to memorialize an alleged

negotiation of the Note from American Mortgage Network, Inc. d/b/a Amnet Mortgage to
Wells Fargo Bank, N.A. Under Texas law, Chapter 3 of the Business and Commerce
Code governs the procedure by which said alleged negotiation must occur if it is to be
legitimate. Chapter 3 of the Business and Commerce Code allows for negotiation by
special indorsement or by indorsement in blank. However, to allow for MERS to be an
agent of the subsequent unidentified Indorsee, that Indorsee must be identified; therefore,
indorsement in blank is not available as a method to subsequently negotiate the Note.
Because MERS could not be an agent for an unidentified subsequent purchaser or
assignee of the Note, any attempt to perfect an assignment of the lien to an unidentified
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subsequent purchaser or assignee of the Note by filing the purported assignment in the
public records also fails.
Failure to properly record the transfer of lien rights (Deed of Trust) renders the original
perfected lien a nullity. For the Note to be negotiated and for lien perfection to be
transferred to Defendants in public records, negotiation could be only by special
indorsement.

B.

The September 30, 2008 Assignment IS NOT Created by Implied or
Express Consent or Agreement of the Obligor, Debtor, or the Owner of
the Real or Personal Property or an Interest in the Real or Personal
Property, if Required Under the Law of this State or by Implied or
Express Consent or Agreement of an Agent, Fiduciary, or Other
Representative of That Person

Under Texas law, and under Chapter 3 of the Texas Business and Commerce
Code in particular, the obligor, debtor, owner of the real property, or their agents,
fiduciaries, or representatives are not involved in or a party to the subsequent negotiation
of the Note and memorialization thereof. Plaintiff’s closing documents provide notice
that the Note and Deed of Trust is subject to purchase without notice to the Plaintiff.
Accordingly, the consent of Plaintiff or Plaintiff’s agents, fiduciaries, or other
representatives to the September 30, 2008 Assignment, whether implied or express, was
not requested, provided, relevant or required.

C.

The September 30, 2008 Assignment IS NOT an Equitable, Constructive,
or Other Lien Imposed by a Court of Competent Jurisdiction Created by
or Established Under the Constitution or Laws of this State or the United
States
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The Assignment in this instant case IS NOT an Equitable, Constructive, or Other
Lien Imposed by a Court of Competent Jurisdiction Created by or Established Under the
Constitution or Laws of this State or the United States.

D.

The September 30, 2008 Assignment IS NOT Asserted Against Real
or Personal Property or an Interest in Real or Personal Property. There
is no Valid Lien or Claim Created by this Documentation or Instrument.

MERS cannot be an agent for an unidentified subsequent purchaser. The filing of
record to perfect the assignment of lien in MERS name as an agent to unidentified
subsequent purchaser of the Note in public records also fails, thus renders the original
perfected lien a nullity by failing to maintain continuous perfection. For the Note to be
negotiated and for lien perfection to be transferred to Defendants in public records,
negotiation could be only by special indorsement. The failure to file all Assignment of
Mortgage of alleged subsequent Memorialization(s) to unidentified purchaser/Indorsee
created a break in the chain of title; as such, the “Assignment of Note and Transfer of
Liens” document executed by Mortgage Electronic Registration Systems, Inc. (“MERS”)
on September 30, 2008 is fraudulent and void ab initio.

19. Recitations
To aid in providing a precise understanding of recording laws attention is directed to:
TITLE EXAMINATION OF FEE LANDS
INTRODUCTION
This paper is the third on this subject. The first was authored by Thomas J.
Nance entitled "Title Examination of Fee Lands Including Severed
Mineral Interests" and was delivered at the first Mineral Title Examination
Institute in Denver in November 1977. The second was prepared by
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Phillip Wm. Lear and Robert P. Hill entitled "Examination of Title to
"Fee" Lands" and was delivered at the Institute on Mineral Title
Examination II at Tucson, Arizona, in April of 1982. Both papers
discussed the process or the procedural aspects of examining title to fee
lands. The prior articles intentionally did not include a substantive
discussion of the recording acts and recording laws. This author's
challenge was to discuss the subject of "constructive notice" substantively
and to provide practical information concerning the examination of fee
land records in the Western United States.
…
All recording acts examined require that an instrument which is not
recorded in the county records of the proper county is void as to
subsequent purchasers for value. Obviously, the instrument or conveyance
must be in writing in order to be recorded. Thus, all recording acts require,
among other things, that the instrument conveying land or affecting land
be in writing.
…
The following instruments are either void or voidable:
1. Forgery - a forged instrument is void and is a nullity, as if it never
existed. All persons claiming under a forged instrument own nothing, no
matter how innocent they were or how much consideration they paid.
Usually, possession under a forged deed is not considered possession
pursuant to the statutes of limitation.
2. Mistaken identity - the execution of an instrument by the grantor having
the same name as the owner of the land conveys no interest and is void.
3. Agent without authority - an instrument executed by a
person purporting to be an agent but not authorized
pursuant to a written instrument is treated the same as a
forgery. Woodward v. Ortiz, 150 Tex. 75, 237 S.W.2d 286
(1951)
4. Minority - an instrument executed by a minor is voidable by him until
either a statutorily determined time or a reasonable time after the minor
reaches majority.
5. Incapacity - an instrument executed by a person lacking legal capacity,
such as a minor, or a person lacking mental capacity is voidable until the
minor becomes an adult or until the incompetent person's mental capacity
is restored.
…
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"Chain of title" is defined as the successive conveyances, commencing
with the patent from the government, each being a perfect conveyance of
the title, down to and including the conveyance to the present owner.
A purchaser or creditor is required by law to look only for conveyances
that may have been made prior to his purchase by his immediate Grantor.
The process of indorsing in blank and the requirement for transfer of the
instrument was precisely stated in re:

Court of Appeals, Ninth District of Texas at Beaumont, Cause No. 09-03504 CV, First National Acceptance Company v Floyd Dixon,
Negotiation of an instrument not payable to bearer requires transfer of
possession of the instrument and indorsement by the holder. Tex. Bus. &
Com. Code Ann. 3.201(b)

20. Comments to Motion of Judicial Review
The Motion of Judicial Review is a “narrow scope of review” to determine the validity of the
Assignment of Mortgage. To understand and provide for clarity for the court to rule on the
narrow scope required the introduction of documents the purported Assignment referenced.

There is not a dispute under Texas law--a lawfully filed Deed of Trust, Assignment and
Substitute Trustee’s Deed may be filed of record and thus be enforceable. However, the Note,
Deed of Trust required reference to determine the last filed of record beneficial owner, and Note
and Deed of Trust are not being subjected to review.

The chain of Indorsements would require memorialization of each True Sale of the
Mortgage Note to be recorded of record under Texas law to maintain and transfer
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continuous lien perfection. Any Assignment recorded outside of the required chain of
indorsement is not a true memorialization of a negotiation(s) of the Note.

21. Closing Statement
The September 30, 2008 Assignment appears to attempt to unlawfully reestablish lost perfected
lien rights and is outside of the chain of negotiation of the Note and is a fabrication. On the face
of the Assignment of Mortgage, David Seybold is noted as being Assistant Secretary for
Mortgage Electronic Registration System, Inc. as Nominee for Lender and Lenders Successors
and Assigns; whereas the Texas bar lists David Seybold as an attorney with at Barrett Daffin
Frappier Turner & Engle, 15000 Surveyor Blvd, Addison, TX 75001 and neither David Seybold
or Barrett Daffin Frappier Turner & Engle had the authority to file the Assignment of Note and
Deed of Trust.

22. Conclusion
A. The lack of indorsements on the face of the Note and failure to timely file an assignment of
lien that would memorialize the Notes negotiation in public records establishes:
1. The Deed of Trust that was allegedly perfected in MERS name as nominee for
AMNET has not been perfected of record in a subsequent note holder(s) name.

2. The “Assignment of Note and Transfer of Liens” document executed by MERS on
September 30, 2008 is without effect and fraudulent.
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B. If by chance, Mortgage Electronic Registration Systems, Inc., as nominee is determined to be
lawful, there is still a failure to properly negotiate the note and failure to follow state recording
requirements. Under the Hypothetical scenario the results are the same:

1. The Deed of Trust that was allegedly perfected in MERS name as nominee for
AMNET has not been perfected of record in a subsequent note holder(s) name.

2. The “Assignment of Note and Transfer of Liens” document executed by MERS on
September 30, 2008 is without effect and fraudulent. The lack of indorsements on the
face of the Note and failure to timely file an assignment of lien in public records
establishes:

James McGuire
P O Box 1352
Bedford, Texas 76095-1352
j.mcguire@swbell.net
817 420-4151
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